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Commissioner of Financial Regulation

 Advisory nOTICE 4-7-08
April 7, 2008

New Foreclosure Rules Pursuant to Emergency Legislation

Senate Bill 216/House Bill 365

After the close of business on April 3, 2008, Governor Martin O'Malley signed into law as emergency legislation SB 216/HB 365.  This new law modifies the foreclosure process in Maryland, effective April 4, 2008.  You should refer to the text of the law directly to determine the precise changes to the foreclosure process.  

This Advisory addresses three features of SB 216/HB 365: 

(i) 
The recordation provisions relating to the placement of Maryland mortgage lender and originator license numbers, or an affidavit in lieu thereof, on mortgages, deeds of trust, or other instruments securing residential real property; 

(ii)
The requirements relating to the Notice of Intent to Foreclose; and

(iii)
The requirements relating to the inclusion of Maryland mortgage lender and originator license numbers on the order to docket or complaint commencing the foreclosure action. 

Maryland Mortgage Lender and Originator License Numbers, or an Affidavit in Lieu thereof, on Instruments Securing Residential Property 

SB 216/HB 365 contains the following provision relating to the recordation of security instruments on residential property:

“(a) 
In this section, “residential property” means real property improved by four or fewer single family dwelling units.

(b) 
When recorded, a mortgage, deed of trust, or any other instrument securing a mortgage loan on residential real property shall contain:

(1)(i) 
The name and Maryland mortgage originator license number of the mortgage originator that originated the loan secured by the instrument; or 

(ii)
An affidavit by the person that originated the loan secured by the instrument that the individual who originated the loan is exempt from the licensing requirement under Title 11, Subtitle 6 of the Financial Institutions Article; and

(2)(i) 
The name and Maryland mortgage lender license number of the mortgage lender that made the loan secured by the instrument; or 

(ii)
An affidavit by the lender that made the mortgage loan secured by the instrument that the lender is exempt from the licensing requirement under Title 11, Subtitle 5 of the Financial Institutions Article.

(c)
The Commissioner of Financial Regulation shall adopt regulations to implement the provisions of this section, including:

(1)
Minimum requirements for the inclusion of licensing information when a mortgage, deed of trust, or other instrument securing a mortgage loan on residential real property is recorded; and

(2)
Consequences, including penalties, for failure to include licensing information when a mortgage, deed of trust, or other instrument securing a mortgage loan on residential real property is recorded.”
Md. Code Ann., Real Prop. (“RP”) § 3-104.1.

The following important uncodified provisions of SB 216/HB 365 relates to the foregoing:

Section 2 of SB 216/HB 365 provides that RP § 3-104.1 “shall be construed to apply only prospectively and may not be applied or interpreted to have any effect on or application to any mortgage, deed of trust, or other instrument recorded before the effective date” of the new law.

Section 4 of SB 216/HB 365 provides that until the Commissioner adopts regulations under RP § 3-104.1(c) the failure to include the information required under RP § 3-104.1(b), when recording a mortgage, deed of trust, or any other instrument securing a mortgage loan, “may not be the basis for a clerk of the court to fail to record the instrument.”    

Based upon the foregoing, please be advised that the Commissioner is in the process of preparing the regulation required by RP § 3-104.1.  Until the date that  this new regulation becomes effective: (i)  clerks of the courts may continue to record security instruments for residential property that do not contain the information required under § 3-104.1(b), and (ii) no penalties will be imposed on lenders for recording security instruments that do not contain this information.     

 Notice of Intent to Foreclose

Pursuant to SB 216/HB 365, an action to foreclose a mortgage or deed of trust on residential real property may not be filed until the later of: (i) 90 days after a default in a condition on which the mortgage or deed of trust provides that a sale may be made; or (ii) 45 days after the Notice of Intent to Foreclose required under the new law is sent out in conformity with the law to the mortgagor or grantor and the record owner, with a copy to the Commissioner.  
A copy of each Notice of Intent to Foreclose must be sent to the Commissioner at the following address:

The Commissioner of Financial Regulation
Foreclosure Unit

500 N. Calvert Street, 4th Floor

Baltimore, MD  21202 

The new law provides that the Notice of Intent to Foreclose shall:

“(i)
be in the form that the Commissioner of Financial Regulation prescribes by regulation; and

(ii)
contain:

1.
The name and telephone number of:

a.
The secured party;

b.
The mortgage servicer, if applicable; and

c.
An agent of the secured party who is authorized to modify the terms of the loan;

2.
The name and license number of the Maryland mortgage lender and mortgage originator, if applicable;

3.
The amount required to cure the default and reinstate the loan, including all past due payments, penalties, and fees; and

4.
Any other information that the Commissioner of Financial Regulation requires by regulation.”
RP § 7-105.1(c)(4)(i) and (ii).

The following important uncodified provision of SB 216/HB 365 relates to the preceding:

Section 5 provides that until the Commissioner adopts regulations under RP § 7-105.1(c)(4)(i) and (ii)4, “a notice of intent to foreclose shall be construed to be sufficient if the notice contains the information required under RP § 7-105.1(c)(4)(ii)1 through 3.”
Based on the foregoing, please be advised that the Commissioner has submitted an emergency regulation setting forth the required form of Notice of Intent to Foreclose.  Until the date that this emergency regulation becomes effective, secured parties wishing to send a Notice of Intent to Foreclose may use their own form that includes the information described in Section 5 of SB 216/HB 365.

Because Maryland mortgage lender and originator license numbers do not currently appear on security instruments on residential property, secured parties wishing to prepare a Notice of Intent to Foreclose in connection with these security instruments should:

(i) 
For Mortgage Lender License Numbers, obtain the name of the lender from the mortgage or deed of trust and compare it against the database of the Commissioner to determine whether the lender is licensed and, if so, obtain the license number.  Maryland mortgage lender license numbers may be searched online at the Commissioner’s website located at  http://dllr.state.md.us/finance.  You may also call the Office of the Commissioner at 888-784-0136 or 410-230-6097.  If a lender is not in the Commissioner's database the requirement relating to the inclusion of the license number is not applicable to the completion of the Notice of Intent to Foreclose.

(ii)  
For Mortgage Originator License Numbers, if the name of the individual mortgage originator is on the security instrument  you must call the Office of the Commissioner at 888-784-0136 or 410-230-6097 to determine whether the originator is licensed and, if so, obtain the mortgage originator license number.  For the interim, if the name of the mortgage originator does not appear on the security instrument the requirement relating to the inclusion of the license number is not applicable to the completion of the Notice of Intent to Foreclose.  If the name of the originator does appear on the security instrument, however, the name should be included on the Notice of Intent to Foreclose together with the originator's license number if the originator is in the Commissioner’s database,  and without the license number if originator is not in the Commissioner's database.     
Order to Docket or Complaint Commencing Foreclosure Action: Maryland Mortgage Lender and Originator License Numbers
Pursuant to SB 216/HB 365, “an Order to Docket or a Complaint to Foreclose shall include, if applicable, the license number of the mortgage originator and the mortgage lender.”  RP § 7-105.1(d)(1)(i).

Because Maryland mortgage lender and originator license numbers do not currently appear on security instruments on residential property, secured parties wishing to file an Order to Docket or a Complaint to Foreclose in connection with a  security instrument on residential property should:

(i) 
For Mortgage Lender License Numbers, obtain the name of the lender from the mortgage or deed of trust and compare it against the data base of the Commissioner to determine whether the lender is licensed and, if so, obtain the license number.  Maryland mortgage lender license numbers may be searched online at the Commissioner’s website located at  http://dllr.state.md.us/finance.  You may also call the Office of the Commissioner at 888-784-0136 or 410-230-6097.  If a lender is not in the Commissioner’s database the requirement relating to the inclusion of the license number is not applicable to the completion of the Order to Docket or Complaint to Foreclose.

(ii) For Mortgage Originator License Numbers, if the name of the individual mortgage originator is on the security instrument you must call the Office of the Commissioner at 888-784-0136 or 410-230-6097 to determine whether the originator is licensed and, if so, obtain the mortgage originator license number.  For the interim, if the name of the mortgage originator does not appear on the security instrument the requirement relating to the inclusion of the license number is not applicable to the completion of the Order to Docket or Complaint to Foreclose.
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