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On February 21, 2015, Caroline Jackins (Claimant) filed a claim with the Maryland .. .
Home Improvement Commission (MHIC) Guaranty Fund (Fund) for the ;reimbursement of
$21,288.00 of actual losses zllegedly suffered as a result of a home improvement contract with

Glenn Bailey, t/a DBF Concrete, Inc. (Respondent).



- I held a heanng on September 26 2016 at the Ofﬁce of Admu‘ustratrve Heanngs (OAH) o |
: Hunt Valley Md Code Ann Bus Reg §§ 8- 312(a), 8-407(e) (2015) Enc B London, o o
5 Assrstant Attomey General Departmcnt of Labor, Llcensmg and Regulatlon (DLLR)
| represented the Fund The Clan'nant appeared ancl represented herself The Respondent
appeared and represented lumself and hrs company pursuant to a Speclal Power of Attorney |
. '._.;;;..srgned on. September 26 20].6 whrchrsa partofthe recordherern,, i :.-., | _ . -_:.'5_ “” - _ .lf., .'
| The contested case prov1srons of the Admrmstratrve Procedure Act the procedural
| regulatrons of the DLLR and the Rures of Procedure of the OAH govern procedure in thrs case.
o Md Code Ann State Gov t §§ 10—201 through 10-226 (2014 & Supp 2016), Code of Maryland
'Regulatrons (COMAR) 09 01 03 COMAR 09 08 02 COMAR 28 02. 01

o l 2 D1d the Clarmant sustarn an actual loss compensable by the Fund asa result of the:. v~
N Respondent’s acts or omrssrons‘? RN R | |
% | 2 “ If S0, how much 1s the Clarmant entltled to recerve frcrn the Eund?
' 5 : : SUMMARY OF THE EVIDENCE |
‘ ’Exhrbrts R

I admrtted exhrbrts on behalf of the Clarmant as follows

: k' " ’Cl Ex l 14 Photogr aphs °fP1’0perty Constructmn S ey

s Cl Ex 15 Respondent’s proposal to. Clarmant, dated August 19 2014

o . N Cl Ex.‘16‘: o ”Respondent’s second proposal to Clarmant dated October 2014 Clarmant s check

:.. .7 " made payable to the. Respondent, dated October 17 2014 m the sum. of
R ‘-f'..v$12 861 80 AR SR . :

o Cl; Ex 17: .Pro;ect quotatron from Patro Enclosures dated February 20 2015
- CL Ex 18':_": Constructron work proposal from Area Constructron, Inc dated June 24 201 5

" Cl Ex 19 "Copres of the followmg checks No 178 dated May 217, 2015 payable to ,
T ';the order of Adkms Contractrng Co m the sum of $5,000.00 for s1d1ng, No 152



Cl. Ex. 20:
Cl. Ex. 21:

Cl. Ex. 22:.
Cl. Ex. 23:

Cl Ex. 24_1:

Contract between Claimant and Luciano Cristofaro Contractors, Inc., dated
December 19 2015

Email from the Respondent to Greg S. Kaski, PE, Structural Engineer, dated May
3, 2016; explanation of photographs one through forty-six

Email from Mr. Kaski to the Respondent, dated July 9, 2015
Letter from the Respondent to the.Claimant, dated August :9,2015 :

Letter_ from the Respondent to the Claimant, dated June 30, 2015

The Special Power of Attorney, signed by the Respondent on September 26, 2016, is a
part of the record herein.

I also admitted exhrbits on behalf of the Respondent as follows:

Resp. Ex. :

Resp. Ex. 2:

Resp. Ex. 3

Resp. Ex. 4

Resp. Ex. 5

Intemet complaint form, opened April 18, 2016 notice of complaint case
resolved, with explanation

Photographs of Claimant’s carport, taken on March 4, 2016;
Photographs of Claimant’s carport, taken April 19, 2016

Home inspection document, dated April 19, 2016, with an inspection date of May
4,2016

Building permit for screened porch, dated March 12, 2015

I admitted exhibits on behalf of the Fund as follows:

GF Ex l
GF Ex. 2:
- GF Ex. 3:

GF Ex. 4;

GF Ex. 5:

Notxce of Hearmg, dated July 25 2016

MHIC Hearing Order, dated March 31, 2016

Respondent’s License History, as of August ¢, 2016

MHIC Home. Improvement Clalm Form, dated February 21, 2016

Letter from MHIC to the Respondent dated March 2, 2016



. Test "‘1. |
- The Clarmant testlﬁed on her own behalf She d1d not call any other wrtnesses |
The Respondent testrﬁed on hrs own behalf and for hls company He drd not call any E
‘:’t‘other wrtnesses e e ' . ‘
The Fund drd not present any wrtness testrmony | . L ,
ol W_t B
| I fmd the followmg facts by a preponderance of the evrdence | e
1, Atall tlmes relevant to the subject of thls heanng, the Respondent was a hcensed .
home unprovement contractor under MHIC contractor s lrcense number 01-49278 and tradmg as
DBF Concrete Constructlon, Inc : - k B
o "2 The Clarmant is not related to the Respondent ' | o
‘_ ..3 | The Claunant’s home rs located at 11313 Old Hopkms Road Clarksvrlle,

Maryland 21029 (the Home)

RN

L 4_“ ' The Home is used as the Clarmant’s pnmary resrdence :
B 5 . The Clarmant has not ﬁled other clalms agalnst the Respondent outsxde of these

| proceedmgs ‘

L _:. .'6 On August 15 2014 the Clarmant met w1th the Respondent at the Home, and the R |

- Respondent provrded an estlmate to replace a concrete slab at the front door of the Home, pour a‘

concrete s1dewa1k and pour a concrete slab m the carport area
- 7 : On October 17 2014 the Clarrnant and Respondent entered mto an agreement f.' .

»»»»»

,whereby the Clarrnant would pay the Respondent $12 861 80 to do, in summary, the followmg

o home 1mprovements KR
h . Tt
Remove and pour concrete to replace front stoop, carport ﬂoor and back patro
. “Pour concrete to construct rear walks and rear stoop-
: Remove bushes, fencmg, seal w1th new poured concrete slab



8. The Claimant disclosed to the Respondent that she intended to have a glass
enclosure constructed around the carport floor area.
9. The Respondent advised the Claimant that he would need to construct footers
around the carport floor arég to ensure the concrete slab would sustain the weight of the glass.
10. . The Respondent told the.Claimant that the footers would be an additional cost.
11. The Claimant told the Respondent she would not construct a glass porch but
would construct a screened porch as she did not want to pay the additional cost for the footers.
12.  The parties agreed to the terms of the proposal provided by the Respondent on
October 17, 2014, |
13. The Respondent constructed the carport concrete slab ﬁsmg extra concrete on the
outside borders to support the planned screened walled structure. In addition, he constructed
piers on the corners of the slab for posts that would be used to secure the screened walls.
14.  The Respondent also affixed rebar' to the poured concrete and used a mesh

material mixed directly with the concrete within the on-site mixing truck.

1__5.‘ Aﬁer the Resnondent completed the work the C]almant pald h1m $l2 861.80on

--October-17, 2014.. e e

16.  On February 20, 2015, the Cléimant had a glass enclosure constructed around the
carport. The enclosure work was done by Patio Enclosure.
17. On March 15, 2015, the Claimant noticed cracks in the concrete slab carport area.
. 18. - -- The cracks. were of a hairline nature. The most prominent crack appeared within

the center of the carport concrete slab.

Rebar [(short for reinforcing bar)] i is the word used for reinforcing steel bars used on structures made of concrete, brick and
other types of materials. The rebar, made of high-carbon steel, protects the structure’s materials from weather and extreme
temperatures. Rebar often has a ridged surface so that it better adheres to the masonry or concrete. Sometimes it is used in cross
patterns for extra support. It can be used as primary or secondary reinforcement or for aesthetlc purposes.
http://madisonsteel. com/2014/06/rebar



19 In June of 2015 the Clalmant telephoned the Respondent to complam about the )
' concrete cracks The Respondent offered a warranty epoxy ﬁx as a solutron, whrch the Clalmanta-i
’ r?]ected W . | : | s -
20 “ On June 24 2015 the Clalmant recelved a proposal from Area Constructlon, Inc ,‘ -

v ', (Area) who offered to make reparrs of the cracks in the concrete for the sum of $2 994 63

The Clairant drdnothave Areamake reparrsr_,.., _ CEUULL L

i

3 22 g In J uly 2015 the Respondent retumed to the home at the Clalmant’s request and A
- after vrewmg the cracks, agam advrsed he would gnnd the cracks and ﬁll them w1th epoxy
":;pursuant to the two-year warranty he verbally prov1ded her. :i'. g | } ;" .

- - 2 The Cla1mant was not satlsﬁed w1th an attempt“to repalr the cracks by ﬁllmg themv
B wrth epoxy and declmed the offer | ' R
B 24 ‘ The Cla1mant wanted to demollsh the concrete where there were cracks and have -
e conscd repomed, 5, 0 S e

DISCUSSION

In 1985 the Maryland General Assembly enacted leglslatlon that ﬁrst establrshed the

E VFund By thrs means the legrslature sought to create a readlly avallaole reserve of money from Lo

. wh1ch homeowners could seek rehef for actual losses sustamed because of an unworkmanhke

B madequate, or mcomplete home nnprovement performed by a hcensed home rmprovement R

.‘Hcontractor Md Code Ann Bus Reg §§ 8-401 to 8-411 (2015) Under tlns statutory scheme, .‘. -

.‘vlrcensed contractors are assessed fees, whlch subsrdlze the Fund Homeowners who sustam
- .‘vlosses by the actrons of llcensed contractorsmay seek relmbursement for thelr “actual Iosses
e from thls pool of money, subject to a max1mum of the lesser of $20 000 00 or, the amount pald
l. 4 by or on behalf of the clarmant to the contractor Md Code Ann Bus Reg § 8-405(e)(1) and

= (5) A homeowner is. authonzed to rt.cover from the Fund when he or she sustarns an actual loss ,

g Vo



that results from an act or omission by a licensed contractor. Md. Code Ann., Bus. Reg. § 8-
405(a). When the Fund reimburses a homeowner as a result of an actual loss caused by a
licensed contractor, the requhsible contractor is obligated to reimburse the Fund. Md. Code
Ann,, Bus. Reg. § 8-410. The MHIC may suspend the license of any such contractor until he or
she reimburses the Fund in full with annual interest as set by law. Md. Code Ann., Bus. Reg. §
8-411.

Récovery against the Fund is based on “actual loss,” as defined by statute and regulation.
“[A]ctual loss'means the costs of restoration, repair, replacement, or completion that arisé from
an unworkmanlike, inadequate, or incomplete home improvement.” Md. Code Ann., Bus. Reg.
§ 8-401. “By employing the word ‘means,’ as opposed to ‘includes,’ the legislature intended to
limit the scope of ‘actual loss’ to the items listed in section 8-401.” Brzowski v. Md. Home
Improvement Comm’n, 114 Md. App. 615, 629 (1997). The Fund may only compensate
claimants for actual losses incurred as a result of misconduct by a licensed contractor. COMAR

09.08.03.03B(2). At a hearing on a claim, the Claimant has the burden of proving the validity of

_the claim by a preponderance of the evidence. Md. Code Ann., State C'P‘_',’.t.§ 10-217 (2014& o

- Supp. 2016);- COMAR 09.08.03.03A(3). “[A] preponderance of-the evidence means such....... .. ... .

evidence which, when considered and compared with the evidence opposed to it, has more
convincing force and produces . . . a belief that it is more likely true than not true.” Colemanv. .
Anne Arundel Cty. Police Dep't., 369 Md. 108, 125, n. 16 (2002), quoting Maryland Pattérn Jury
Instructions-1:7 (3rd. ed. 2000).--- - - -

First, there is no dispute that the Respondent held a valid contractor’s license in 2014
when he entered into the contract with the Claimant. Md. lCode Ann., ]?us Reg. § 8-405(a).
Second, there is also no dispate that the Claimant is the owﬁér of the home and that there is no

pi'ocedural impediment bam'hg her from recovering from the Fund. .Md. Code Ann., Bus. Reg. §



8 405(a) (t) The next 1ssue is whether the Respondent performed an unworkmanhke

madequate, or 1ncomplete home nnprovement due to mlsconduct and 1f so, whether the

o Respondent made good falth efforts to resolve the clarrn A claun may be demed if the Clalmant .

: unreasonably re_]ects good falth efforts by the Respondent to resolve the clarm Md Code Ann
B Bus. Reg '§ 8-405(d) i R .- '
| For the followmgreasons, Lﬁndthat. the.Clatmanthas notproveu ellgl.blllty for
compensatlon " ) : LR o

| The Respondent s home unprovement work was workmanhke adequate and complete
= AThere 1s no d1spute between the Clarmant and the Respondent as to tne scope of the work
performed pursuant to the October 17 2014 contract The Respondent drd the work The
~Cla1rnant pa1d h1m the agreed upon sum of $12 861 80 The Respondent completed the home
; llmprovement work on October 17 2014 P
' F1ve months later, the Clarmant notxcedrhalrhne cracks 1n the areas where the Respondent

- .poured concrete She testlfied that tl:e most not1ceable crack was shghtly w1der than the w1dth of :

“_;a halr longer and more pronounced ‘ The crack was.v1s1ble w1th1n the slab poured as the ﬂoor

3 .for the enclosed carport The Respondent testlﬁed and agreed that the crack was more than ak )
e "»cosmetlc problem He offered to repalr the crack by gnndmg the area and pounng epoxy mto the
. :(‘,,A_crack as a sealer He testrﬁed that thrs type of repalr would make the area look better He L

.offered m good falth to do the reparr as a warranty serv1ce The Clarmant dechned the offer, )

reasonably, because she, in good falth beheved that the cracks in the concrete were unacceptable"

- B " cosmetrcally and that it would reduce her property values

The Clatmant presented a proposal ﬁ'om Area who offered to make reparrs of the

concrete for the sum of $2, 994 63 Area dld not provrde an oprmon as to why the cracks S



appeared in the concrete slabs. The Fund recommended that the Claimant be awarded that
amount, if I find an actual loss.

The evidence shows that the concrete did crack in various places where it was poured by
the Respondent. The Respondeﬁt explained that “ice cream melts and concrete cracks;” meaning
that ice cream will melt when the cooditions allow it, and concrete will crack when the .
conditions allow it. Crécking of the poured concrete for this home improvement, acoord_ing to
the Respondent, could have been the result Aof water pressure from the property’s ground water
table or from there being too much weight pressure from the glass enclosure constructed by
another contracfor after the concrete was poured.

According to the Respondent, when the Claimant told him in October 2014 that she
intended to construct an enclosure around the carport framed in glass, he advised her that he
would need to do additional work to ensure that the weight of the glass would be properly
supported by the concrete flcor. The additional work included the consqucﬁon of footers or
footings and underpinning® at additional cost. The Claimant told the Respondent that she could
. not afford the extra cost so the structural accommodatlons for a glass enclosure were not
- constructed by the Respondent Nevertheless, the Clalmant did have the glass enclosure
constructed on April 19, 2016, but then had it removed and installed a screened enclosure in May

2016.

2 The purpose of footers or footings is to support the foundation and prevent settling.
hups /fwww.concretenetwork.com/concrete/footing_fundamentals/
Underpmnmg is used in building Lonslructlon to support and strengthen a structure, such as a concrete slab.
h




The crack exrsted but there was no competent ev1dence provvded by the Clalmant that

. the crack occurred solely because of any rmsconduct by the Respondent There was.no ot
i , competent evrdence prov1ded to show how the Respondent performed the concrete work ln an
‘;unworkmanhke manner. The Clalmant argued that because the craclts appeared aﬁer the

| _ concrete was: poured 1t must be the Respondent s perfonnance error that caused the cracks
o The ev1dence shows tha.t the_Clalmantdrd not dlscover any cracks in the concreteuntrl at:”
E least ﬁve months after it was poured by the' Respondent and aﬂer she ﬁrst constructed a glass
enclosure around the concrete ﬂoor of the carport w1thout havmg adequate structural support ok
: :constructed to bear the welght of the glass, as the Respondent recommended By a g

' preponderance of the ev1dence, there was nothmg establrshed to show that the Respondent d1d
| _anythmg m performmg the work to cause any abnonnal cracks in the concrete he poured It was
| ‘shown that some of the cracks occurred be»cause concrete has a tendency to. crack under certam
condmons as the Respondent tesnfied H1s testlmony on the nature of poured concrete and the -

| reasons for crackmg were not refutea by the Complamant The Respondent opmed that the more
- promment crack on the carport ﬂoor probably occurred due to water pressure from erther the

, ground water or there bemg an 1nadequate structural support system for the glass enclosure | '
- 1nstalled on February 20, 2015 | : ‘lg‘ ¥ ~'-7‘~ B R :.‘ji‘.:_ SN - '7-,.- s
Although the Fund recommended awardrng the Clalmant the sum proposed by Ace to

- make repatrs I cannot agree There was no rmsconduct by the Respondent in domg the home

e " The Clarmant secured the services ‘of Greg S. Kaskr P E; Struetural Engmeer to provrde an opmnon about the cracks in thc
' concrete Mr Kaskr, by email dated July 9, 2015 advised the Claimant the following: :

It sounds like [the Respondent is], wrllmg to help on it then The cracks on the back slab and the side slab are
. catsed as. a result of shrmkage and wrthout rebar present in the slab wrll hkel / increase m srze a llttle
- over trme . :

. Mr. Kaskt dld not know if there was rebar present wrthm the concrete poured by the Respondent The C]almant told hrm there
© was not. However the Respondent testtt' ed credrbly, that he dld use rebar when he poured the concrete on October l7 2014.-

ﬂ_10, |



improvement for the Claimant. The Clmmt has failed to meet her burden of proof and is nét
eligible for compensation from the Fund.
PROPOSED CONCLUSION OF LAW
I conclude thatA the Claimant has not sustained an actual and compensable loss as a result
of the Respondent's acts and omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405 (2015)

COMAR 09.08.03.03B(3)(c).
RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:
ORDER that t_he Maryland Home Improvement Guaranty Fund deny the Claimant’s
claim; and

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision. S i gn atu re on F i Ie
December 21, 2016 ' Z - . }éﬁ(y’
Date Decision Issued John T. Henderson, Jr.

T SR T ' B " Administrative Law Judge = -
JTH/emh

#165894 ©

11
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PROPOSED ORDER

WHEREFORE, this 15" day of February, 2017, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any partiés files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty

(20) day period. By law the parties then havé an additional thirty (30) day period

... during which.they. may file an appeal to. Circuit Court.. . oo e

Sachchida Gupta -
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



