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‘STATEMENT OF THE CASE

On February 9, 2019, Imran and Arnara Burney (Claimants) filed a claim (Claim) with

the Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund), under the

jurisdiction of the Department of Labor (Department),’ for reimbursement of $16,000.00 in

actual losses allegedly suffered as a result of a home improvement contract with David Hicks,

trading as Asphalt ‘Works (Respondent). Md. Code Ann., Bus. Reg. §§ 84401 through 8-411

1 On July 1, 2019, the Marylénd Department of Labor, Licensing, and Regulation became the Department of LaBor.






(2015).2 On October 15, 2019, the MHIC forwarded the matter to the Office of Administrative
Heanngs (OAH) for a hearing.

* Lheld a hearing on August 6, 2020° at the OAH in Hunt Valley, Maryland. Bus. Reg.
‘ § 8-407(¢). Andrew Brouwer, Assistant Attorney General, Department, represented the Fund.
 Imran Burney (the Claimant)* represented himself. The Respendent represented himself. I held
the record open until August 13 2020 for the receipt of video evidence from the Respondent
regarding the pro_|ect at issue. I never recelved any video evidence.

The contested case prov1s1ons of the Administrative Procedure Act, the Department’s
hearing regulatlons, and the Rules of Procedure of the OAH govern procedure in this case. Md
Code Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp. 2020); Code of Maryland
Regulations (COMAR) 09.01.03; and COMAR 28.02.01 .

ISSUES
| 1. | Did the Clalmant sustain an actual loss compensable by the Fund as a result of the
Respondent’s acts or omissions?

2. - Ifso, what is the amount of the compensable loss?

SUMMARY OF THE EVIDENCE
Exhibits
| I admitted the following exhibits on the Claimant’s behalf:
Clmt. Ex. 1 - Home Improvement Claim Form, February 6, 2019
Clmt. Ex. 2 - Contract between the Claimant and the Respoﬂdent, September 3, 2018 with the

following attachment:
e Copy of check to the Respondent September 3,2018

2 Unless otherwise noted, all references hereinafter to the Business Regulation Article are to the 2015 Replacement
Volume of the Maryland Annotated Code.

. 2 The original date of hearing was postponed due to hearing restncnons put in place at the outset of the global
COVID-19 pandemic. )

4 Mr. linran Burney appeared on behalf of the Claimants. I will refer to him ‘as “the Claimant” throughout the
decision. He and Amara Burney are referred to as “the Claimants.” Amara Burney appeared for the hearing but did

not partlclpate
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Clmt. Ex. 3- Google Maps aerial view of the Claimants’ home, 2019

. Clmt. Ex. 4 - Hand-drawn diagram of the Claimants’ property, including driveway, August 6,

2020

Clmt. Ex. 5 - Letter from the Claimant to the Respondent, October 26, 2018, with the following
attachments: - ' : ‘
e USPS Tracking for letter, October 30, 2020
e Emailed version of letter, October 29, 2018
. e Response to email, October 31, 2018 '

Clmt. Ex. 6- Letter from the Respondent to the Claimant, November 8, 2018 with the
following attachments:
e (Contract between the Claimant and the Respondent, September 3, 2018
e List of work performed (invoice), undated
e Invoices from C.J. Miller LLC to the Respondent, for materials delivered to
the Claimants’ address, September 5, 2018

" Clmt. Ex.7- Citation, Department of Labor, Licensing and Regulation, July 2, 2019

Clmt. Ex.‘ 8 - Record of Climatological Observations, September — October 2018
Clmt. Ex. 9 - Respondent’s response to the MHIC Claim, undated

Clmt. Ex. 10 - Photographs of the driveway lane from Dover Road to the Claimants’ house,
undated

Climt. Ex. 11 - Photographs of stone pile left near garage, undated
Clmt. Ex. 12 - Photographs of prepared area, undated
Clmt. Ex. 13 - Photographs of new contractor preparing to pave driveway, undated

Clmt. Ex. 14 - Contract with AC Paving, April 20, 2019 N

I admitted the following exhibits on the Respondent’s® behalf:
Resp. Ex. 1 - Photographs, taken Fall 2018
Resp. Ex. 2 - Postal receipt for response to the Claim, January 2, 2019

Resp. Ex. 3a— e Photographs of worksite, undated

5 Since I did not receive any video evidence from the Respondent, I could not admit it into evidence.
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I admitted the following exhibits on vthe Fund’s behalf:
Fund Ex. 1 - Hearing Order, October 8, 2019
Fund Ex.2- Notice of Hearing, April 2, 2020
Fund Ex. 3 - Notice of Hearing, February 7, 2020
Fund Ex 4 - Postponement, January 22, 2020
‘Fund Ex. 5 - Notice of Hearing, January 7, 2020
Fund Ex. 6 - Receipt of Claim, August 13,2019
Fund Ex. 7- Department of Labor, Licensing & Regﬁlat_ion, identity regis&ation, May 19, 2020
Testimony

The Claimant testified and did not present other witnesses.

The Respondent testiﬁed and did not present other witnesses.

The Fund did not offer any witnesses.

PROPOSED FINDINGS OF FACT

I find the following facts by a preponderance of thg evidence:

1. ‘At all times releQant to the subject of this hearing, the Reépondeﬁt was a licensed
. home improvement contractor under MHIC license number 5524806. -

2. On Mo;lday, September 3, 2018, the Claimant and the Respondent entered a
contract (Contract) for “new asphalt installation.” (Clmt. Ex. 2). The size of the area for asphalt
installation was noted to be approximately 24,500 square feet. |

3. The Contract specified the followmg under a headmg “New Aspha.lt Installation™:

Prepare msta]latlon area

Removal of vegetation from installation area

Application of weed kill/vegetation control ..

Installation of Cr-6 stone as needed to cieate a four to six-inch stone base



. ) . .
L] . .
. . - - R . e - ) .
s ) N s - I Vv
. B c. T . . -
: B, . e i - - .o -
.. .. - et - - I Cem
. ; N I . ] . : = -
: > ] L . . o Do = e - - - R . -
a B E . R . i - N g . B
3 . ) . v - X
. o . Y - : LnL S . Py :
— i s - S - . Coe o
. % [ . z e . . .
. ' - T B N S
B S " - . N PR .- .
5 - R . )
. N . - - - - o . e .
oy . R . - S - . o .
. - . . y .. . . o *
. . . M A X R - g
R .l . . N : . s ) ERE .
3 N : o . PR . “ -
. N . . .
oo . 5 oy : . : :
. . B ot B - 1. N v . : ,..4
-t NS - . . By " - ) N " - N
o =, B . N ! E R it - X
e < - . LA T N S . : M
- - - e . N . R " . . f .
.. - . . e SN N - - . .
. B et : - [ - v . . N
- . \ . A
.. < - B < B
' P o . -~ N U . ; ". o
- g N K - T P - . o e V .
. . o o . - .
. .- o3 s . - B Tl - : . -
- . - B B t,. s .
" o * N :
. s S .. . B
. B K s %
) . K - -
. - . o .
' . A
: . . . . ,
- ' - . . !
- N -
o L e
S N N . o




SR A | 'R

° | Grade and compaction of stone course
o Installation of asphalt to consist of 3 % inches of 9.5 hot mix asphalt
e Compaction of asphalt course to complete a three-inch mat/layer.

4. At the time of the Contract, the Respondent estimated he would cémplete the
work by the end of the week. The Contract did not list a start date.

5. ~ The original agreed-upon Contract price was ${17,800.00.

6. OnSeptember 3, 2018, the Ms; Burney paid the Respondent $16,000.00.

7. The area to be paved included a circular driveway, an area near a garage, and a
lanie that leads to Dover Road, in Reisterstown, Méryland. The lane is shared with another
property. |

8. Prior to the Contract, part of the area to be paved (thé part shared with a neighbor)
had existing pavement that needed to be removed. The remainder of the drive coﬁsisted ofa
stone base; that area wouid be cleaned up and paved over.

9. The property on which the asphalf was to be installed is co-owned by several
family me;mbers who are part of an extended family and either live tihere permanently-or spend a
significant amount of time there. The house is a brick home with pillars, modeled after tﬁe white
* house (but ﬁnished in red brick). |

10.  On September 3, 2018, the Respondent immediately began preparing thg
driveway area for paving. He returned to the jobsite on Septembe; 4, 2018, Sep{ember 5,2018,
and September 6,-2018. .

11.  His preparation included removal of a few small trees, excavation and removal 6f
two tree stumps, removal of debris from the driveway area, excavation of parking areas,
excavation to vﬁden the edges of the driveway, regrading of the existing driveway, stone delivery '

and installation
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12.  On September 11, 2018, the Respondent removed his equipment from the
Clalmants’ property.

13.  The Claimant called the Respondent on the following dates to schedule
completion of the work: September 12 2018 September 24, 2018, October 1,2018, October 8,
2018, October 10, 2018, and October 19, 2018. During some of the calls, the Respondent
promised to return to the jobsite; however, he never did so. At times, the Respondent also
explamed that rainy weather delayed h1s return to the job site. |

14.  During the October 10, 2018 phone call, the Respondent told the Claimant he
could get someone else to pave the driveway.

15.  On October 26, 2018, the Claimant sent fche_ Respondent a letter,‘requesﬁﬂg the
return of his $16,000.00 deposit and reminding the Respondent that he had not worked on the job .
in fifty-four days. | | o

16.  OnNovember 8, 2018, the Respondent i'eplied _that he would not retﬁ;n 'the full
$16,000.00 but agreed to return $8,000.00 if the Claimant signed an agreemeﬁt weiving all other
recourse. The parties did not enter into this agreement. |

| 17.  On April 20, 2019, the Claimant entered a contract (Second Contract) with AC
Paving to do the following tasks: |
- e Remove entire existing asphalt
e Clean and edge driveway
¢ Grade all existing stone/dirt to a uniform flatness to allow for pinety;ﬁve
percent drainage/flow .
e Saw cut where new driveway will meet the road for a neat transition with

new aprons plus a driveway
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. Pave‘three inches of surface asphalt over entire area and then compact it
using a power roller.
. 18. - Thecost of the Second Contract was $49,200.00
DISCUSSION |
In this case, the Clairhant has the burden of proving the validity of the Claim by a

prepdnderance of the evidence. Bus. Reg. § 8-407(¢)(1); Md. Code Ann., State Gov’t

. § 10-217 (2014);;COMAR 09.08.03.03A(3). Toprovea claim by a preponderance of the-

evidence means to show that it is “more likely so than not so” when all the evidence is
considered. Coleman v. Anne Arundel Cty. Police Dep't, 369 Md. 108, 125 n.l§ (2002).

An owner q;ay recover compensation from the Fund “for an actual loss that results from
an act or omis.sion by a licensed contractor . . . .” Bus.Reg. § 8-405(a); see also COMAR .
09.08.03.03B(2) (“The Fund may only compensate claimants for actual losses . . . incurred as a.
result of misconduct by a licensed contractor.”). “[A]ctual loss’ rﬁeans the cosfs of restoration,
repair, replacement, or completion that arise from an Unworl;rnanlﬂce, inadequate, or incomplete
home improvement.”- Bus. Reg. § 8-401. For the following reasons, I find that the Claimant has .
proven eligibility for compehsation.

The Respondent performed unworkmanlike, inadequate, or incomplete home
improvements. Thg Respondent argued that he performed a significant amount of work on the

Claimants’ driveway and is entitled to retain $8,000.000 of the $16,000.00 received. The

‘Respondent testified that after performing preliminary work to prepare for paving, the lane

portion of the driveway never dried out so it could not be paved. The’ Respondent referenced the
Contract in which it stated;_“All agreements and scheduling are contingent upon strikes,

accidents, weather and/or delays beyond our control.” (Clmt. Ex. 2).
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The Claimant argued the area to be paved was dry enough to be paved and that the
Respondent simply failed to complete the job. The Claimant produced climatological data
showing the days when there was and was not precipitation in September through October 2018.
On many-days, there was a very modest amount of precipitation, such as .03 inches on
September 13 — 14, 2018, aﬁd .04 inches on September 15, 20'1 8. There were a}lso spans of days
on which there was no precipitation, including September 19 — 21,~ 2018, October 1 —-3,2018,
October 6 — 19, 2018, and October 16 - 19,2018. While there ;Nere dates wheﬁ significant
pfecipitation occurred in keis_terstown, Maryland, the aforementioned “dry days” should have
been sufficient to allow for the Respondent to 'complete work on the job. T

The Claixpant made several atteﬁ;pts to have the Res;pondent fetﬁm t(; the job and finish
his work; however, despite the calls and_ the lette;,.the Respondent never returned. After waiting
fifty-four ciays for the Respondeﬂt to return and being told to hire someoﬁe else, it was
reasonable for the Claimant to assume the Respondent would not rgtmn. I find the Respondent
performed an incomplete home improvement by ébandoning the job after performing some
work.

After the Respondent abandor.led the job, the Claimant requested his payment of
$l6,000.00 be returned. The Respondent made a counferoffer; however, the Cfaimant did not
accept it and opted instead to hire a new paving compépy and file a claim. The new p;dving
company, AC Paving, charged $49,200.00 to prepare and pave the sarhe area that the Respondent
was supposed to i)ave under the Coﬁuact. The VClaimant had the job completed by AC Paving
and paid AC ?aving.

I thus ﬁ.ﬁd that the Clailpants are eligible fof compensation from the Fﬁnd. Having found
eligibility for compensation I must detérmine the amount of the Claimants’ actual loss and the

amount, if any, that the Claimants are entitled to recover. The Fund may not compensate a
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claimant for consequential or punitive damages, ﬁersongal injury, attorney fees, court costs, or
interest. Bus. Reg. § 8-405(e)(3); COMAR 09.08.03:03B(1). The MHIC’s regulations provide
three formulas to measure a claimant’s actual loss, depending on the status of the contract work.
In this case, the Respondent perfofmed some work under the Contract, and the Claimants
have retained another contractor to complete or remedy that work. Accordingly, the following

formula appropriately measures the Claimants’ actual loss:

If the contractor did work according to the contract and the claimant has
solicited or is soliciting another contractor to complete the contract, the claimant’s
actual loss shall be the amounts the claimant has paid to or on behalf of the
contractor under the original contract, added to any reasonable amounts the
claimant has paid or will be required to pay another contractor to repair poor work
done by the original contractor under the original contract and complete the original
contract, less the original contract price. If the Commission determines that the
original contract price is too unrealistically low or high to provide a proper basis
for measuring actual loss, the Commission may adjust its measurement
accordingly.

COMAR 09.08.03.03B(3)(c). The Ms. Burney paid the Respondent $16,000.00 under the
Contract. This amount shall be added to $49,200.00, the amount the Claimants paid to the new
contractor to complete the job. The result is $65,200.00, which is reduced by $47,800.00 for a
result of $17,400.00.

The Business Regulation Article caps a claimant’s recovery at $20,000.00 for acts or

. omissions of one contractor and provides that a claimant may not recover more than the amount

paid to the contractor against whom the claim is filed. Bus. Reg. § 8-405(e)(1), (5); COMAR
09.08.03.03B(4), D(2)(a). In this éase, the Claimants’ actual loss of $17,400.00 exceeds the
amount paid to the Respondent. Therefore, the Claimants® recovery is limited to $16,000.00, the

amount paid to the Respondent. Bus. Reg. § 8-405(e)(5); COMAR 09.08.03.03B(4).






PROPOSED CONCLUSIONS OF LAW

I conclude that the Cla:in’lantS havé sustained an actual and compensable loss of -
'$16,000.00 as a result of the Respondent’s aéts or .omissioné. Md. Code Ann., Bus. Reg.
§§ 8-461, 8-405 (2015); COMAR 09.08.63.03B(3)(c)., I further conclude that the Claimants are
entitled to recover that amount ﬁom the Fund. Bus. Reg. § 8-405(e)(1), (5); COMAR
09.08.03.03B(4), D(2)(a)- |

RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:

ORDER fhat the _Maryland Home Improvement Guaranty Fund award the Claiinaﬁts

$16,000.00; and | |

ORbER that the Respondent is ineligible for a Mafyland Home Improveinen't
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbirsed
under this Order, plus annual interest of ten percent (10%) as set by the Maryland Home
Improvement Commission;® and

ORDER that the records and pﬁblications of the Maryland Home Improvement

Commission reflect this decision.

. ‘[CONFIDENTIAL}

Date Order Issued Rachael Barnett -
Administrative Law Judge

RAB/da
#188814

6 See Md. Code Ann., Bus. Rég. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
10
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PROPOSED ORDER

WHEREFORE, this 8" day of February, 2021, Pdnel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a requést to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

fh T

Joseph Tunney

Chairman

Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION






