MARYLAND REAL ESTATE COMMISSION

500 North Calvert Street

Baltimore, MD 21202

Mission: Protecting the health, safety, and welfare of the public 

through examination, licensing, and regulatory activities regarding real estate

BUSINESS MEETING MINUTES

SEPTEMBER 30, 2009, 10:30 a.m.

Highlights from the meeting:

Current license count is 47,750
FY 2009 Annual Report
Open Meetings Act explained

Broker office must have visible signage

Disclosures on agency and foreclosures
Vote to change CE regulations

Disclosure of Admin fees

Listing agents at home inspections?
PRESENT:


Commissioner J. Nicholas D’Ambrosia, Chair (Industry)


Commissioner Anne S. Cooke, Vice Chair (Industry)


Commissioner Marla S. Johnson (Industry)


Commissioner Surina Jordan (Consumer)

Commissioner Robin L. Pirtle (Consumer)
Commissioner Nancy R. Simpers (Industry)


Commissioner Georgiana S. Tyler (Industry)


Commissioner Colette P. Youngblood (Consumer)


Harry Loleas, Deputy Commissioner, O & P


Elizabeth Trimble, AAG, Counsel


Katherine F. Connelly, Executive Director


Patricia Hannon, Education Administrator, Session Recorder 

ABSENT:


J. Steven Long, Assistant Executive Director

PUBLIC IN ATTENDANCE:


Robert Johnston, AACAR


Donald White, MREEA and Pr. Geo’s Comm Coll


Mark Feinroth, MAR

Chuck Kasky, MAR

CALL TO ORDER:


J. Nicholas D’Ambrosia, Chair, called the meeting to order at 10:35 a.m.

APPROVAL OF MINUTES:


Motion (made by Nancy R. Simpers, seconded by Marla S. Johnson) To approve the minutes of the August 19, 2009 business meeting.  Unanimous approval.

REPORT OF COMPLAINTS/ADMINISTRATIVE DISMISSALS:


Commissioners questioned the report on two cases. Ms. Connelly was able to immediately clarify the report and explain the reasons for the dismissals.  Motion (made by Nancy R. Simpers, seconded by Colette P. Youngblood)  To approve all Administrative Dismissals on the list for the month of  September 2009.  Motion carried.

COMMITTEE REPORTS:

1. Education – Georgiana S. Tyler, Education Chair – Commissioner Tyler reported that in August 2009, 434 salesperson and 37 broker exams were administered by PSI, the real estate testing vendor.  These numbers compare to August 2008, when 394 salesperson and 47 broker exams were given.
2. Legislative – Anne S. Cooke, Legislative Chair – no report today
COMMENTS FROM EXECUTIVE DIRECTOR:  Katherine F. Connelly
1. Current license count is 47,750, of which 4,882 are brokers,  3,213 are associate brokers,  38,673 sales licenses, 709 branch offices, 3 timeshares, 60 reciprocal brokers, 17 reciprocal associate brokers, 193 reciprocal salespersons.  Of the total,   4,715 are inactive.
2. The Guaranty Fund report covers two months.

· GF balance as of July 31, 2009 was $2,344,561.62

· GF balance as of August 31, 2009 was $2,356,471.88

3. Governor O’Malley appointed Mr. Alex Sanchez as the new Secretary of Labor, Licensing & Regulation.  Mr. Sanchez replaced Mr. Thomas Perez who departs to serve in the U S Department of Justice.  Mr. Sanchez is awaiting confirmation by the Maryland Senate.

4. Ms. Connelly presented the 2009 Annual Report of the Maryland Real Estate Commission.   Copies of previous years’ reports were provided to compare activities in Fiscal Years 2006 – 2009.  A few mentioned were: 









FY 2006

FY 2009
· License count






48,150


49,002

· Exams administered





19,803


4,511

· Guaranty Fund payouts





$110,163.61

$114,839.88

· Fines assessed (not to REC)




$222,750.00

$256,750.00

· Consent payments directly to consumers by licensees 

$22,824.25

$83,148.66

· Complaints filed





407


585
· Cases waiting for investigation




198


19

· Cases closed






380


733
· Administrative review pending




129


-0-

In FY 2006 and prior, the Real Estate Commission was a general fund board but, since FY 2007, is a special fund board.

5. A second career school has been approved by Maryland Higher Education Commission to offer principles and practices for salesperson by internet delivery.
6. A new career school has been approved by Maryland Higher Education Commission to offer 60 classroom hours in principles and practices for salespersons.

7. The proposed exam contract will be voted on by the Board of Public Works at its October 7, 2009 meeting.  An announcement will be made after that date.

8. Assistant Executive Director Long is on leave for several weeks following surgery. 
9. Outreach this month was to the Board of Directors of the Maryland Association of Realtors at its
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annual conference in Ocean City.  Future presentations are planned for brokers and managers in Carroll, Prince George’s and Baltimore counties.  Future travel is planned to the ARELLO conference in October and National Association of Realtors Conference in November.
10. The October business meeting date has been changed to Thursday, October 29, 2009.  The schedule for 2010 may be available at next month’s meeting.

COMMENTS FROM COUNSEL:    Elizabeth Trimble

1. Counsel clarified the changes to the Open Meetings Act enacted in the 2009 Session and effective October 1, 2009.  If a committee or workgroup of the Commission includes 2 or more members who are not licensees, that committee or workgroup is subject to the Act.  Notices of their meetings must be published in advance in the Maryland Register or  another publication, and all meetings must be open to the public, except under the very specific circumstances provided for in the Act.  Contact Counsel should this situation arise in the future.
2. Counsel advised at the August 19, 2009 business meeting that an unlicensed employee with no financial or ownership interest in the brokerage would not be considered as a “member of the firm” (COMAR 09.11.02.02D).  In follow up, Counsel advised that, since this is a regulation of the Commission and not a statute, Commissioners can consider extending the regulation to include these employees.  At Commissioner Tyler’s request, this discussion will be added to the October agenda.

3. Under current law and regulations, a broker must have an office, and the office must have signage conspicuous and visible to the public.  This means a sign on a back door, absence of sign on the building or in the lobby, virtual offices, sharing a room with other entities, mobile locations, etc. do not meet the office and signage requirements.  Further, these arrangements lead to other issues for brokers, such as recordkeeping, supervision, and affiliate attendance at broker meetings.  A subcommittee may be needed to look at office and signage concerns as questions keep coming in.
4. Commissioner Tyler asked for clarification on last month’s discussion about the requirement of the broker to deposit escrow money within 7 business days set by law.  The parties may agree in the contract of sale that the deposit can be held by a title company, but then that title company delays to deposit the money timely.  Is the broker responsible?  Counsel advised that the real estate law does not cover title companies.  The broker remains responsible.  Commissioners may consider a regulation directing a broker in this situation.  It was decided to add this discussion to the October 29, 2009 agenda.
COMMENTS FROM CHAIR:  J. Nicholas D’Ambrosia
1. Chairman D’Ambrosia spoke at the Maryland Association of Realtors’ conference in Ocean City.  He thanked Ms. Connelly for her presentation there, which was well received.
2. Both Chair and Ms. Connelly attended the Prince George’s County Board’s annual Installation of Officers and the Chair plans to attend the brokers and managers day in Prince George’s County.
3. The Chairman received a letter complaining about a transaction where the consumer and contract were in Maryland but the real property was in Florida, with the agent licensed in both states.   Was this case for the Maryland or Florida commission?  Ms. Connelly accepted the complaint for Maryland.  Counsel advised the law follows the consumer rather than the property.

4. Chairman D’Ambrosia asked Counsel for clarification on 17-530(b) (4).  Licensees encounter the situation where the buyer’s agent takes a client to the property.  The seller opens the door, the first face-to-face meeting.  The buyer’s agent must be prepared to disclose that he/she represents the buyer and to give the seller or the seller’s agent the agency form, which the seller is to sign.  The seller must be informed that the agent at the door is looking out for the buyer.  The risk is to protect the consumer, in this case the seller.  If the seller is not physically there, then the disclosure would be at a later face-to-face or in the offer.   To repeat for clarifying, each agent who brings a buyer to a property and has a face-to-face with the owner or listing agent must present the agency document for the seller to
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acknowledge.  Even a seller’s agent needs to present the document to interested buyers (open house; not buyer agency firm; etc.).  Carry the form in your car.  Article will be prepared for the next newsletter.
5. Licensees continue to deal with banks selling a foreclosed property.  Banks often will not cooperate with licensees to provide lead paint disclosure, condo documents, etc. so must the licensee provide these documents to the buyer?  Counsel advised that whatever is in the control of the licensee the licensee must do.  Also, the licensee must inform the client of what is usually done but will not be done because of the bank foreclosure, and it is recommended to place this notice in writing - the absence of documents is a fact which must be disclosed.
6. There will be a ribbon cutting ceremony on Monday, October 5, 2009 at 1 p.m. in Annapolis for the new headquarters building of the Maryland Association of Realtors.    

UNFINISHED BUSINESS:


Vote on proposed continuing education regulations – The Education Committee’s recommendations were emailed to all Commissioners in advance of today’s meeting.  Motion (made by Nancy R. Simpers, seconded by Anne S. Cooke) To accept the recommended changes and move forward to publish for written comments.  All in favor; Motion passed.  Ms. Trimble will prepare in the proper format for the Maryland Register.
NEW BUSINESS:

1. “Administrative fees” are fees charged by brokers which the broker does not share with the agent.   While different terms for this fee may be used by different brokers, it is a charge in addition to a commission.  A federal court recently decided the fee was a RESPA violation where no specific service was actually performed. The decision has been appealed.  Counsel advised that all charges must be disclosed on the Buyer Broker or Seller Broker agreement – one place so that consumers know all the broker’s charges.  Counsel will prepare suggestions/guidance statement for next month’s meeting.  Industry Commissioners were asked to submit forms, ideas, or concerns to Ms. Trimble before the October 29, 2009 meeting.   
2. Commissioner Tyler reported that some educators/managers/brokers are advising listing agents  not to attend the home inspection on the theory that the agent may learn about material facts or latent defects which the agent will have to disclose at a later contract should the current one fall through.     Counsel advised that ignorance is not bliss and the licensee is responsible to know.  Does the listing agent’s presence at the inspection increase their burden of responsibility?  Counsel will review past cases and bring a report to the November business meeting.  An article in the newsletter may be needed.
3. Commissioner Johnson raised the issue of property manager licensing.  While currently exempt under the real estate law, property owners and their representatives have requirements under other laws for certain activities, and the consumer can file in court.  Brokers are responsible for licensees or unlicensed individuals offering property management services through their brokerage.
ADJOURNMENT:


There being no further business, the meeting adjourned at 12:30 p.m.   The next monthly business meeting is Thursday, October 29, 2009.
APPROVED AS PRESENTED ____________________________________________________







J. Nicholas D’Ambrosia, Chairperson
APPROVED AS AMENDED ______________________________________________________







J. Nicholas D’Ambrosia, Chairperson
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