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EXECUTIVE SUMMARY 
 
The Maryland General Assembly passed the Maryland Workplace Fraud Act of 2009 with 

bipartisan support with a goal to protect workers and level the playing field for law-abiding 

business owners. The Maryland Department of Labor was charged with implementing the law, 

and the legislation established the Maryland Workplace Fraud Unit – an investigative unit in the 

Maryland Department of Labor’s Division of Labor and Industry. Governor Martin O’Malley 

also established a Joint Enforcement Task Force on Workplace Fraud (Task Force) to coordinate 

enforcement efforts with the appropriate state agencies, facilitate data and information sharing, 

and increase awareness about workplace fraud.    

 

Workplace fraud – the knowing misclassification or non-reporting of employees – has been a 

concern for Maryland workers and employers for generations. Maryland first took action in 1942 

when the General Assembly enacted legislation protecting the employee-employer relationship.  

Still, some employers continue to knowingly misclassify employees in an attempt to bolster their 

bottom line. Workplace fraud cheats employees out of overtime wages, workers’ compensation 

benefits and unemployment insurance. It cheats taxpayers. And it cheats honest business owners 

who are forced to compete against lower bids from competing companies that are knowingly 

skirting the law. Maryland data shows that approximately 20 percent of audited employers 

misclassify employees as independent contractors. A federal study shows that as many as three 

out of 10 employers misclassified employees as independent contractors. Finally, workplace 

fraud costs the taxpayers millions of dollars in tax revenues that could be used for the benefit of 

the state.  

 

During this challenging economy, state, local and federal governments must support creative 

initiatives to bolster job creation and improve the skills of our workforce. Government agencies 

also have an obligation to protect a safety net for workers and maintain a level playing field for 

business owners that compete within the law. The Maryland Workplace Fraud Act protects 

working families and stands up for honest business owners. When more businesses pay their fair 

share of taxes, everyone benefits – workers are protected and Marylanders have lower taxes. 
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Maryland’s Task Force consists of the Department of Labor, Licensing and Regulation, 

including the Commissioner of Labor and Industry and the Assistant Secretary for the Division 

of Unemployment Insurance; the Attorney General; the Comptroller; the Workers’ 

Compensation Commission; and the Maryland Insurance Administration. In 2012, the Task 

Force conducted four (4) joint investigations in which one or more member agencies 

participated. 

 

Among other things, since 2009, the Task Force has: 

 
 Established three workgroups to focus on enforcement, data sharing, and communications; 
 

 Coordinated information sharing procedures and the signing of necessary memoranda of 
understanding to make this inter-agency information sharing possible; 

 
 Established a website and phone number for complaints; 
 
 Conducted extensive outreach to professionals and employers impacted by the Workplace 

Fraud Act; 
 
 Studied best practices employed by task forces working on these issues in other states; 
 
 Assisted New York State with a multi-state workplace fraud prosecution; 
 
 Created an internal website to facilitate data sharing among agencies;  

 Partnered with federal agencies, including the Internal Revenue Service and the U.S. 
Department of Labor, to share information and coordinate law enforcement efforts related to 
reducing misclassification of employees by businesses in order to avoid providing 
employment protections;  

 
 Participated in stakeholder meetings hosted by the Maryland Department of Labor, Licensing 

and Regulation to discuss workplace fraud, best practices and procedures and possible 
changes to the Workplace Fraud Act; and 

 
 Successfully amended the Workplace Fraud Act while maintaining protections for workers 

by allowing an employer to demonstrate an employer-independent contractor relationship. 
 

In addition, each member agency has accomplished the following: 

 

 The Division of Labor and Industry received 72 complaints and referred 42 of those 

complaints to the Task Force.  
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 The Division of Unemployment Insurance (UI) has completed 27 UI Workplace Fraud 

Audits and identified 377 misclassified workers and over $8 million in unreported wages 

paid to employees. UI Workplace Fraud Audits resulted in $128,645 paid into the UI trust 

fund. 

 

 The Comptroller has completed four (4) joint audits with the Task Force which resulted in 

$159,826.36 assessed for Withholding Taxes. 

 

 The Maryland Insurance Administration Fraud Division charged a construction subcontractor 

who fabricated his Workers Compensation Insurance Certificate, with insurance fraud in 

Baltimore County District Court and in October of this year, was convicted as charged and 

sentenced to a suspended 12 month jail term, a $250 fine, and 18 months probation.  

 

 The Workers’ Compensation Commission focused its Employer Compliance Program on 

education and outreach to employers to bring them into compliance before a violation is 

reported or found; and reached out to new employers in Maryland providing information 

regarding their responsibility to provide compensation to their injured employees through 

workers’ compensation insurance coverage. 

 
In 2012, working with stakeholder groups, industry representatives, and Task Force member 

agencies, the General Assembly successfully amended the Workplace Fraud Act. HB 1364 

modified the list of documents an employer will be required to provide to demonstrate an 

employer-independent contractor relationship. The bill also clarified that the Division of Labor 

and Industry may, with the consent of the employer, enter a place of business or work site to 

review and copy records. In addition, HB 1364 restricted the Division of Labor and Industry 

from holding public contract funds for non-knowing workplace fraud violations without 

requiring a final order from a court or administrative unit. Determining the reality of the 

relationship between the employer and the worker is the key to finding those employers that are 

cheating their workers out of earned wages and benefits and cheating Maryland taxpayers by not 

paying their fair share of taxes.  

 

Because of the Task Force’s enforcement and oversight, the Workplace Fraud Act is working 

and more Maryland workers can access a safety net should they lose their job or get hurt on the  
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job. Member agencies strongly support the Workplace Fraud Act and will work with legislators,  

business leaders, industry representatives and community organizations to continue outreach 

efforts so all Maryland businesses are in compliance with the law. 

 
 

I. BACKGROUND ON WORKPLACE FRAUD 
 
  
A. WHAT IS EMPLOYEE MISCLASSIFICATION AND WORKPLACE FRAUD? 

 

Many of our state and federal employment and anti-discrimination laws are based on the 

employer-employee relationship.  Workers who are classified as “employees” receive a range of 

legal protections, including the right to minimum wage and overtime, the availability of anti-

discrimination laws, and eligibility for unemployment insurance if they are laid off and workers’ 

compensation if they are injured.  Businesses with employees are subject to wage and hour laws; 

required to pay unemployment insurance taxes, social security taxes, and workers’ compensation 

premiums for their employees; and withhold federal and state income taxes.1

  

 

Recent Maryland and federal studies estimate that approximately 20% of employers misclassify 

their workers.2

 

  Some of these employers may be confused about the definition of an “employee” 

or may believe that their employees are true independent contractors.  Other employers 

deliberately misclassify their employees as “independent contractors” or pay them “off-the-

books” in an effort to avoid the costs and obligations associated with employees.  When 

employers intentionally misclassify their employees in this way, they engage in workplace fraud.     

Workplace Fraud negatively impacts workers, law-abiding employers, and taxpayers: 

(1) Workplace fraud harms workers who lose out on workplace protections.  
Misclassified employees may have no recourse if they are hurt or killed on the job, 
laid off, discriminated against or harassed.   They are also more likely to be paid sub-
minimum wages or to work in dangerous conditions.   

   
 

                                                           
1  See Appendix C for a table summarizing these differences.    
2 David W. Stevens, An Estimate of Maryland’s Annual Net Unemployment Compensation Tax Loss from 
Misclassification of Covered Employees, Baltimore, Md, February 1, 2009 (estimating that approximately 20% of 
Maryland employers misclassify their employees); Planmatics, Inc. Independent Contractors: Prevalence and 
Implications for Unemployment Insurance Program, Rockville, Md, February 2000 (finding that between 10-30% of 
employers in nine (9) states misclassify their employees.) 
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(2) Workplace fraud unfairly disadvantages employers who play by the rules. 

Responsible employers lose a competitive edge because their payroll costs are higher 
than employers who manipulate the system.  Responsible employers also pay higher 
Workers’ Compensation premiums and Unemployment Insurance tax on behalf of 
those who fail to pay.   
 

(3) Workplace fraud deprives our communities of much-needed revenue.    
It is estimated that the state loses as much as $22 million a year to the Unemployment 
Insurance Trust Fund due to misclassification.3

 

  Millions of dollars in tax revenues are 
also lost to the general fund.   

Misclassification has continued to receive growing attention at the state level, in part due to 

studies showing billions of dollars of lost revenues.4 In the last several years, there have been 

increasing efforts to combat workplace fraud on the state and federal levels. Several states 

including Connecticut, New Hampshire and Utah have joined New York, Massachusetts, 

Michigan, and Maine in establishing task forces to examine workplace fraud and coordinate 

enforcement efforts.5  Other states have introduced legislation to establish a presumption of an 

employment relationship such as Rhode Island, Ohio, Virginia, and North Carolina and other 

states specifically prohibit the purposeful misclassification of an employee as an independent 

contractor in a sector-specific industry such as Pennsylvania, Delaware, and Maine.6

 

   

B. ADDRESSING THE WORKPLACE FRAUD PROBLEM IN MARYLAND   

In 2009, Maryland joined approximately 33 other states that have taken measures to address the 

misclassification problem by passing the Workplace Fraud Act of 2009 and creating the Joint 

Enforcement Task Force on Workplace Fraud. Although to date, the Workplace Fraud Act has 

not resulted in penalties for misclassification in Maryland, other states with similar laws have 

penalized employers: Massachusetts has recovered nearly $1.8 million in fines and New York 

has assessed over $800,000 in workers’ compensation fines and penalties. 

 
THE WORKPLACE FRAUD ACT 

 
The Workplace Fraud Act (Chapter188, Acts of 2009) (the Act) requires the different state 

agencies and divisions that are impacted by workplace fraud to share information when they find  

                                                           
3 David W. Stevens,  An Estimate of Maryland’s Annual Net Unemployment Compensation Tax Loss from 
Misclassification of Covered Employees, Baltimore, MD, February 1, 2009. 
4 See http://www.nelp.org/page/-/Justice/2011/2011IndependentContractorReformUpdate.pdf?nocdn=1 
5 Id. 
6 Id. 
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or suspect that misclassification has occurred.7

 

  The Act, which took effect on October 1, 2009, 

creates violations of state law for misclassification and provides for penalties to strengthen 

enforcement in three areas of state law:       

IMPACT ON EMPLOYMENT STANDARDS LAW 8

 
 

• The WFA creates a separate violation for misclassification in the landscaping and 
construction industries;    

 
• Adopts the “ABC Test” to identify legitimate independent contractors;9

 
   

• Requires that employers maintain records and documentation on the independent contractors 
with whom they do business, and that they provide these independent contractors with a 
notice explaining their classification;  

 
• Employers who “improperly misclassify” workers have 45 days to pay restitution and come 

into compliance with all applicable laws; 
 
• Employers who “knowingly” misclassify their workers are subject to a civil penalty of up to 

$5,000 per employee; 
 
• Creates a private right of action for workers who believe they were misclassified; and  
 
• Contains anti-retaliation provisions for workers who complain of misclassification. 
 

 
IMPACT ON UNEMPLOYMENT INSURANCE LAW  10

 
 

• Keeps the existing presumption that a worker is a covered employee; 
 
• Keeps the 50 year-old “ABC Test” to identify legitimate independent contractors;11

 
 

• Employers who “knowingly” misclassify their workers are subject to a civil penalty of up to 
$5,000 per employee; 

 
• Civil penalties of up to $20,000 are also available for “knowingly’ advising an employer to 

violate the Act. 

                                                           
7 See Md. Code Ann., Lab. & Empl., § 3-901, et. seq;  
8 See Md. Code Ann., Lab. & Empl., § 3-901, et. seq. 
9  The three prongs of the so-called “ABC test” are: (a) the individual is free from control and direction; (b) the 
individual is customarily engaged in an independent business of the same nature; and (c) the work is outside the 
usual course of business of the employer or performed outside of any place of business of the employer. 
10  See Md. Code Ann., Lab. & Empl., § 8-201, § 8-201.1. 
11  See footnote 9 for a brief description of the ABC test.   
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IMPACT ON WORKERS’ COMPENSATION LAW  12

 
 

• Establishes a misclassification violation and a presumption that a worker is a covered 
employee unless the employer proves otherwise;   

 
• Determination of independent contractor status remains based on the common law;13

 
 

• Adds a civil penalty not to exceed $5,000 if the Workers’ Compensation Commission finds 
that an employer has “knowingly” violated the Act; 

 
• Adds a civil penalty not to exceed $20,000 if the Workers’ Compensation Commission finds 

a person has “knowingly” advised an employer on how to violate the Act. 
 

 
THE EXECUTIVE ORDER 

 
On July 14, 2009, Governor O’Malley signed Executive Order No. 01.01.2009.09, creating a 

Joint Enforcement Task Force on Workplace Fraud.14

The Task Force consists of: 

   The Executive Order, which is modeled 

after those used in other states, finds that “law enforcement and regulatory efforts to combat and 

prevent workplace fraud have been divided historically among various agencies, reducing their 

efficiency and effectiveness.”   The Executive Order further finds that the implementation and 

enforcement of the Workplace Fraud Act of 2009 “can be enhanced further and made more 

efficient through interagency cooperation, information sharing, and joint prosecution of serious 

violators.”  As such, the Executive Order charges the Task Force with, among other things:  

facilitating referrals and information sharing related to suspected workplace fraud; engaging in 

collaborative enforcement; and raising awareness about the problem of workplace fraud through 

education and outreach.    

(1) The Secretary of Labor, Licensing and Regulation, or designee; 
 
(2) The Attorney General or designee; 

(3) The Comptroller or the Comptroller’s designee; 

(4) The Chair of the Workers’ Compensation Commission or the Chair’s designee;  
 

                                                           
12  See Md. Code Ann., Lab. & Empl., § 9-202, § 9-402.1. 
13 Among factors traditionally considered by the Maryland Court of Appeals are: whether the employer has the 
power to hire or terminate the individual; whether the employer controls or directs the work; whether the work is 
part of the employer’s regular business; and the payment of wages.   
14 See Appendix A.   
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(5) The Insurance Commissioner or the Commissioner’s designee; 

(6) The Commissioner of Labor and Industry or the Commissioner’s designee; 

(7) The Assistant Secretary for Unemployment Insurance or the Assistant Secretary’s 
designee.   

 
The Secretary of Labor, Licensing and Regulation serves as the Task Force chair, convening the 

meetings and coordinating Task Force efforts. This report documents the progress and steps the 

Task Force has taken since its creation, accomplishments during the past year and its goals for 

the coming year.  

 
 

II. TASK FORCE ACCOMPLISHMENTS 
 

 

The principal charge of the Joint Enforcement Task Force (Task Force) is coordination and 

collaboration in addressing the problem of workplace fraud. Before the creation of the Task 

Force, agencies or divisions that discovered or suspected misclassification did not share this 

information with other agencies or divisions. Although various state agencies and divisions had 

data relevant to employee misclassification and fraud investigations, they did not share it with 

each other.  

 

A.  DATA SHARING 

Agencies and divisions have created plans to share data and information in ways that will help 

them identify significant cases of workplace fraud and strengthen their enforcement efforts.   

 
 The Workers’ Compensation Commission and the Division of Unemployment 

Insurance executed a Memorandum of Understanding and are engaged in ongoing 
data exchange regarding open and closed employer accounts.   

 
 The Division of Labor & Industry, the Division of Unemployment Insurance and the 

Comptroller routinely exchange information regarding suspected misclassification on 
state contracts.   

 
 The Division of Unemployment Insurance has executed a Memorandum of 

Understanding with the IRS to exchange tips and referrals regarding suspected 
misclassification.   
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Workplace Fraud Taskforce Website 

In 2012, the Department of Labor, Licensing and Regulation’s Office of Information Technology 

created a SharePoint 2010 inter-agency collaboration site to enhance the ability of the taskforce 

and its member agencies to collaborate and to work more closely together. The site features 

centralized calendars, committee lists, community announcements and alerts, common links, and 

a central file repository to enable the four disparate taskforce agencies to pool resources, save 

time, and eliminate redundancies. 

 

Worker Misclassification Database 

Last year, the Department of Labor, Licensing and Regulation’s Office of Information 

Technology (OIT) worked with the Unemployment Division to acquire federal funding 

($98,981) to create a database to help track cases that are referred to taskforce agencies for better 

enforcement. The database will be web based and will enable all taskforce agencies to view its 

data.  It will lead to data-driven audits and prevent using resources for audits that other taskforce 

agencies have already determined to be unproductive. Joint audits conducted by member 

agencies will be identified more quickly.   

 

In 2012, the Task Force appointed a Software Development Workgroup with the responsibility 

of developing requirements and managing the project. The Department of Labor’s Office of 

Information Technology developed the database in partnership with Task Force member 

agencies with testing beginning in December 2012, and an anticipated implementation date of 

January 2013. 

 
B. EDUCATION AND OUTREACH 

 

Since 2009, in an effort to educate the public about workplace fraud, the changes in Maryland 

law and the work of the Task Force, Task Force members have participated in numerous 

outreach events, including the following: 

 

 AFL-CIO Biennial Convention; 

 Carroll County Business Luncheon;  
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 Commissioner of Labor & Industry’s monthly construction roundtable discussions; 

 Fed/State Tax Institute Seminars (in Greenbelt, Baltimore, Easton, and Frederick);  

 Harford County Chamber of Commerce, Legislative Committee; 

 Howard County Business event on Workplace Fraud, sponsored by Delegates Bates 

and Miller and Senator Kittleman;   

 Maryland Association of CPAs - State Taxation Committee; 

 Maryland Chamber of Commerce; 

 Maryland National Capital Home Care Conference;  

 Maryland State Bar Association, Labor and Employment Section Annual Dinner;  

 Employer Workplace Fraud Meeting, Frederick, Maryland; 

 Maryland Workplace Fraud and Misclassification Law Meeting at Chesapeake 

College;  

 Maryland Workplace Fraud and Misclassification Law Meeting at Salisbury State 

University; 

 Stakeholder meetings to discuss legislative changes to the Workplace Fraud Act; 

 A series of training sessions held in Queenstown, Salisbury, Ocean City, and 

Frederick; and  

 The Governor’s Commission on Small Business Town Hall Meetings in Frederick 

and St. Mary’s Counties. 

 
C. PARTNERING WITH OTHER STATES 

 

Task Force members recognize that workplace fraud is a national problem that does not stop at  

the state line. Applying the same principles that guide the Task Force’s collaboration among 

different state agencies and stakeholders, the Task Force has been building partnerships with  
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other states as a way to learn best practices, pool resources, and enhance enforcement efforts.   

Task Force agencies and divisions will continue to work with other states to share information 

and lessons learned, engage in collaborative enforcement, and increase awareness about problem 

of misclassification and workplace fraud. 

 

III. TASK FORCE MEMBER REPORTS 
 

The different state agencies and divisions that make up the Task Force are impacted differently 

by workplace fraud.  The following summary provides an overview of Task Force member 

agencies’ and divisions’ respective efforts to combat workplace fraud and how these efforts 

complement the work of the Task Force.   

       

A. DEPARTMENT OF LABOR, LICENSING AND REGULATION 
 
 
 

1. DIVISION OF LABOR AND INDUSTRY 

The Maryland Division of Labor and Industry (DLI), a part of the Department of Labor, 

Licensing and Regulation, administers the enforcement of worker protection laws, including the 

Wage Payment and Collection law, Living Wage law, Child Labor law, Prevailing Wage law, 

Occupational Safety and Health law and the Workplace Fraud Act.  

 

The Workplace Fraud Act was enacted on October 1, 2009 and became fully operational 

approximately one year after enactment of the law. The Workplace Fraud Unit (Unit) was 

established within DLI and works hand, in hand, with the other employment law programs. The 

Unit began active investigations in the third quarter of calendar year 2010 and is staffed with 

trained investigators, auditors, data analysts, a program administrator who manages the activities 

and an assistant attorney general who provides legal guidance and advice.  Unit field staff has 

participated in construction site safety training; Unemployment Insurance (UI) investigative 

techniques training; Workplace Fraud legal training conducted by the Office of Attorney General 

(OAG) and ongoing intra-agency trainings. The Unit is special-funded through the Worker’s 

Compensation Commission.     
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The Commissioner of DLI has statutory authority pursuant to the Workplace Fraud Act to 

investigate as necessary to determine compliance with the law. The statute provides the 

Commissioner with authority in only two industries; Construction and Landscaping. 

Investigators conduct audits of employers based on the Commissioner’s statutory authority, by 

acting on complaints from individual workers or through referrals from business partners. The 

Unit has been successful in establishing partnerships with employers who have agreed to report 

suspected misclassification in the construction and landscaping industries. Partners are 

prohibited from filing malicious claims and can be sanctioned for such action.  

 

After an investigation is completed, and if misclassification is found, the Unit will issue citations 

to employers. All citations are forwarded to Task Force member agencies and information is 

exchanged to ensure compliance with all applicable labor laws.  The Unit is responsible for 

administering the law to provide misclassified workers with protections they would not 

otherwise be entitled such as the benefit of anti-retaliation and discrimination laws, 

unemployment insurance, workers’ compensation, and workplace safety and health protection.  

 
Between late spring and early summer 2012, the Unit redesigned the process for investigating 

worker misclassification. The new investigative process provides renewed focus on visiting the 

work site in order to observe the work in progress and interview the workers and 

employers/contractors. While the previous business process included site visits, it also relied on 

random audits that were conducted almost exclusively by requesting the employer/contractor to 

submit documents by mail. In addition, the new procedures are written and detailed in order to 

1) ensure consistency between cases, 2) ensure understanding and adherence by unit personnel, 

and 3) facilitate training of new personnel. 
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Workplace Fraud Unit Activity Report  
 
Data below represents activity conducted between January 1, 2012 and December 7, 2012: 
 
 
Number of outreach events 43 
Number of persons participating in outreach 
events (estimated) 

587 

Number of Cases Opened 131 
Number of Cases referred to Task Force 42 
Number of Cases Closed, including cases 
remaining from 2011 

189 

Number of Pending Cases 70 
Number of Citations Issued 0 
Amount of Penalties Collected – Misclassification $0 
Amount of Wages Collected $0 

 
 

DLI’s Living Wage and Prevailing Wage units are engaged in ongoing information sharing with 

the Unit and Task Force member agencies regarding misclassification of employees. The Unit 

conducts joint audits with Task Force member agencies and has made significant progress in 

recouping state revenue through its referrals and data sharing. The efforts of the Unit in referring 

employers to Task Force member agencies have increased unreported taxable wages to UI; 

increased withholding tax assessments due Comptroller; expanded workers’ compensation 

coverage to benefit more employees and reviews of insurance premiums. 

 

In fulfillment of DLI’s outreach goals for calendar year 2012, the Unit in conjunction with Task 

Force member agencies participated in presentations and meetings with employers, government 

officials, and stakeholder groups to educate the public, employers and employees about 

Workplace Fraud, encourage voluntary compliance, and provide a forum for discussion 

regarding employee misclassification.   

 

2. DIVISION OF UNEMPLOYMENT INSURANCE 
 
 
The Division of Unemployment Insurance (UI) within the Department of Labor, Licensing and 

Regulations is touched in a number of ways by the issues of the misclassification of employees 

as independent contractors generally, and the Workplace Fraud of 2009 in particular.   
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A. U.S. Department of Labor mandated audits 

 

For decades USDOL has mandated that the Division of Unemployment Insure conduct audits of 

Maryland businesses to encourage compliance.  This was true long before the passage of the 

Workplace Fraud of 2009.  Before 2009, unrelated to Maryland law, USDOL required that 

randomly 2% of Maryland’s businesses be audited for UI compliance purposes, including the 

misclassification of employees as independent contractors.  However, in 2009, again unrelated to 

Maryland law, USDOL changed its audit mandate, and one of these changes required UI to 

conduct some of its audits driven by data about where potential violators might be found.  Such a 

strategy not only saves precious investigatory resources, but also spares those playing by the 

rules from the trouble of an audit.  As you will see, while the USDOL mandate to allow data to 

drive audits has lowered their raw number, while boosting effectiveness. 
 
 

Year 
Total DOL 
Mandated 

Audits 

Data Driven 
DOL Audits 

Total 
Workers 
Found in 

Mandated 
Audits 

Taxable Wages 
Unreported 

2009 2,810 1,608 10,265 $59,227,749  
2010 2,675 1,232 10,951 $53,376,239 
2011 2,094 1,514 12,668 $57,885,388  
2012 1,339 1,742 11,858 $58,525,825 

 

B. Workplace Fraud Act Audits 

 

UI auditors also work in the context of the Workplace Fraud Act, starting in October 2009. UI 

auditors are assigned workplace fraud audits following receipt of workplace fraud complaints 

from the general public and DLLR inter-office referrals, and due to information sharing related 

to suspected workplace fraud from the Joint Enforcement Task Force, and other taxing 

authorities. In collaboration with the Task Force members, UI auditors perform joint audits with 

auditors from the Division of Labor and Industry, and the Comptroller’s Office. These data 

driven audits are performed in industries with a history of large numbers of misclassification 

issues based on historical data, and on employers with disputed claims resulting from workers  
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misclassified as independent contractors. Directly below are the number of such audits and their 

results for the last four years: 

 

Year 

UI 
Participation 

in 
Workplace 

Fraud 
Audits & 

Joint Audits 

New Workers 
Discovered 

Unreported 
taxable 
Wages 

Unreported Tax to 
Trust Fund 

2009 2 187 $1,030,791 $17,805 
2010 22 1,094 $5,994,629 $347,083 
2011 52 1,897 $10,092,230 $253,864 
2012 27 377 $8,789,178 $128,645 

 

C. Penalties 

 

The Workplace Fraud Act provides penalties for knowingly violating the law. However, no 

employer has been charged with penalties under the UI audit program. 

 

B. ATTORNEY GENERAL  
 

 
 As Maryland’s chief legal officer, the Attorney General has general charge, direction and 

supervision of the legal business of the state, focusing primarily on the representation of state 

agencies.  As such, the Office of the Attorney General has provided legal guidance on all aspects 

of Maryland’s efforts to combat workplace fraud, including:  assisting with the drafting of the 

statute itself, including appropriate amendments; drafting regulations to implement the 

Workplace Fraud Act; and providing guidance as to the legality of inter-agency data and 

information sharing. Assistant Attorneys General who represent DLLR also attend various 

meetings and provide advice to the Division of Unemployment Insurance and the Division of 

Labor and Industry regarding implementation of the Workplace Fraud Act.  The Attorney 

General’s designee attends all Task Force workgroup meetings to provide guidance on any and 

all new questions that may arise regarding joint enforcement and information sharing.  The  

Office of the Attorney General also represents the state in all litigation related to the enforcement 

of the Act. 
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C. COMPTROLLER 
 
During 2012, the Comptroller’s audit staff completed four (4) joint audits as part of the Work 

Place Fraud Task Force which resulted in $159,826.36 assessed for Withholding Taxes. Not only 

has the Comptroller been able to use the joint audit program to discover new revenues for 

Withholding Taxes, some of the audited businesses have also been liable for other taxes due the 

Comptroller. In 2012, the Comptroller’s Office conducted eighteen (18) Withholding Tax audits 

and issued assessments in the amount of $251,346.92.  

 

Also during this past calendar year, the Comptroller’s Office has been able to indirectly derive a 

benefit from the complaints and referrals that are shared among the agencies via the Work Place 

Fraud Share Point Web Application. Many of these complaints and referrals led to additional 

revenue generated across other tax types that the Comptroller administers.  

 

D. INSURANCE ADMINISTRATION    
 

The Maryland Insurance Administration (MIA) regulates licensed insurance carriers in 

Maryland, including workers compensation carriers, not employers – and it is the employers who 

commit the acts penalized by the Workplace Fraud Act. MIA has no jurisdiction over 

unemployment insurance fraud; that is handled by the Department of Labor, the U.S. Department 

of Labor, and the Office of the Attorney General. Pursuant to the Task Force's Memorandum of 

Understanding, MIA shares information on companies not properly classifying its workers, with 

the Worker’s Compensation Commission, Unemployment Insurance and the Comptroller. 
 

Under the Insurance Article, MIA may investigate and prosecute fraudulent insurance acts, 

which include the making of false or fraudulent statements or representations in or with reference 

to an application for insurance, including misclassification of employees or under-reporting of  

payroll (premium avoidance fraud).15  The Insurance Article further requires that every regulated 

insurer file an insurance antifraud plan with the Insurance Commissioner.16

 

   

                                                           
15 See Md. Code Ann., Insurance, § 27-406. 
16 See Md. Code Ann., Insurance, § 27-803. 
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In 2012, MIA participated in the Task Force work group that created the SharePoint web-based 

program that facilitates the confidential sharing by Task Force members of workplace fraud 

complaint information and evidence. In the late summer, the program was successfully integrated 

with MIA Fraud Division’s referral database, so that MIA staff can capture and review the 

shared information, as well as successfully generate statistical reports. Last year’s report 

referenced a case filed by MIA’s Fraud Division, involving a construction subcontractor who 

fabricated his Workers Compensation Insurance Certificate, coverage which in fact he was not 

carrying for his workers. The subcontractor was charged with insurance fraud in Baltimore 

County District Court and in October of this year, was convicted as charged and sentenced to a 

suspended 12 month jail term, a $250 fine, and 18 months probation.  

 

E. WORKERS’ COMPENSATION COMMISSION   
 

The Maryland Workers’ Compensation Commission (WCC) adjudicates and resolves 

issues regarding entitlement to benefits to workers who have become injured as a result of 

disease or injury connected to their employment.  The WCC has developed an enhanced 

Employer Compliance Program which works closely with the Workplace Fraud Unit to find 

employers who are not providing the required compensation for injured workers, as well as 

those employers who are misclassifying workers as independent contractors to avoid paying 

workers’ compensation premiums.  The WCC continues with its long standing relationship with 

the Maryland Insurance Administration Fraud Division to report possible premium fraud when 

employers misclassify their workers.  The Employer Compliance Program also focuses on 

education and outreach to employers to bring them into compliance before a violation is 

reported or found.  Through the ongoing information sharing with the Department of Labor, 

Licensing and Regulation, and specifically the Division of Unemployment Insurance, the WCC 

is also reaching out to new employers in Maryland providing information regarding their 

responsibility to provide compensation to their injured employees through workers’ 

compensation insurance coverage.   

 

IV. ADMINISTRATIVE AND LEGAL BARRIERS 
 

DA T A  SH A R I NG  R E ST R I C T I ONS.  Although Task Force member agencies are required to share 

data among themselves and with other law enforcement authorities, the degree to which they can  
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share this data is restricted by state and federal confidentiality requirements. For example, 

although the Division of Unemployment Insurance receives information on misclassification 

from the Internal Revenue Service, this information cannot be further shared among the partner 

agencies. Similarly, Task Force investigations as well as any audits conducted by member 

agencies/divisions are confidential. Balancing confidentiality concerns with the need to 

maximize data sharing potential will be an ongoing challenge for the Task Force.   

 

POTENTIALLY INCONSISTENT DETERMINATIONS.  The Workplace Fraud Act helped clarify the 

different legal tests that Task Force member agencies and divisions use in determining if a 

worker is an employee or an independent contractor. For example, the Workers’ Compensation 

Commission uses common law to determine if a worker is an employee, while the Department of 

Labor Divisions of Unemployment Insurance and Labor and Industry use the three-part “ABC 

test.”  The outcome is likely to be the same because both tests focus on similar factors such as 

who directs and controls the work, and whether the individual has an independent business 

separate from the employers’ usual business.  Although it is possible for a worker to be correctly 

classified differently under the different standards, that is not common and in most cases,  

applying the various laws (federal and state) results in the same worker classification. The Task  

Force remains aware that there is always a possibility that different agencies, using different 

tests, may have inconsistent determinations. 

 

V. NEXT STEPS AND GOALS FOR 2013   
 

 IMPROVE TASK FORCE WEBSITE.  The Task Force website is continually being updated. The 

current webpage will be redesigned, expanded and made accessible through the websites of 

the member agencies and divisions. The webpage includes an online complaint form to allow 

members of the public to submit complaints more easily. The webpage also includes 

information on the Workplace Fraud Act and the Task Force for workers, employers and the 

general public.     

 

In 2012, the Task Force implemented an internal SharePoint website to allow member 

agencies to collaborate on investigations, share information, and track misclassification  
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trends. In addition, the website facilitates greater coordination among agencies and divisions 

in terms of referrals and suspected workplace fraud as required by the Executive Order that 

established the Task Force. The internal website led to the creation of the Worker 

Misclassification Database that will improve enforcement by allowing Task Force members 

to track cases and joint investigations. The database is being tested and is expected to be fully 

operational in early 2013. 

 

 HIGH-IMPACT ENFORCEMENT ACTIONS.  In 2013, the Task Force will continue its 

enforcement efforts by participating in joint enforcement actions in which representatives 

from Task Force member agencies and divisions visit work sites together to conduct field 

investigations and interview workers. In addition, the Task Force’s new Worker 

Misclassification Database will allow member agencies to track cases and request joint 

investigations in order to improve record keeping and data management.  

 

 PUBLIC OUTREACH.  In the past, the Task Force focused on educating industry groups and 

professionals, including employment lawyers and accountants, about misclassification and 

the Workplace Fraud Act. In 2012, during the General Assembly’s legislative session, Task 

Force members participated in stakeholder meetings to discuss the Workplace Fraud Act, 

processes and practices in receiving complaints, conducting investigations and closing cases, 

and possible changes to the statute. In the next year, the Task Force will continue to work 

with employers, employee organizations and stakeholder groups to ensure that the public is 

more aware of the law, its protections and available remedies.  
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APPENDICES    
 Appendix A:    Executive Order 

Appendix B:   Summary of the Workplace Fraud Act: Amendments and Additions to the 
Maryland Code, Labor and Employment Article  

Appendix C:   Differences between General Tax Responsibilities of Employees and      
Independent Contractors 
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